UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

MARY TYSZKA,
Plaintiff

v. : 3: 00- CV- 0298 ( EBB)

EDWARD MCMAHON ACGENCY, ET AL,
Def endant s

RULI NG ON DEFENDANTS MOTI ON FOR SUMVARY JUDGVENT

| NTRODUCTI ON

Plaintiff Mary Tyszka (“Plaintiff” or “Tyszka”), brought
this eight-count Conplaint against Edward McMahon (“MMahon”),
her fornmer enployer at the Edward McMahon | nsurance Agency,

Nat i onw de Mutual | nsurance Conpany (“Nationw de”) and Steven
Mles (“MIles”), Nationw des’s sal es growth manager. Agai nst

Nati onwi de and M|l es, she alleges violations of Title VII, the
Connecticut Fair Enploynent Practices Act, and the state | aw
torts of intentional and negligent infliction of enotional

di stress. Nationwi de and M| es now nove for sunmary judgnent on
each Count of the Conplaint addressed to them Edard McMahon and
t he McMahon Agency are no |onger parties to this litigation.

STATEMENT OF FACTS

The Court sets forth only those facts deened necessary to an

under standi ng of the issues raised in, and decision rendered on,



this Motion.

Local Rule 9(c)(1) inposes on the noving party the
requi renent of annexing to the notion for sunmary judgnent a
"separate, short and concise statenent of material facts which
are not in dispute.” Local Rule 9(c)(2) places a parallel burden
upon the resisting party to include a "separate, short and
conci se statenment of material facts as to which it is contended
that there exists a genuine issue to be tried." Local Rule
9(c)(1) provides that the facts set forth by the noving party in
accordance wth that Rule shall be deemed adm tted unl ess
controverted by the opposing party in accordance with Rul e
9(c)(2). Local Rule 9(c)(3) nmakes clear that these requirenents
are in addition to those of Fed.R Cv.P. 56.

The purpose of a Rule 9(c)(2) Statenent is to nmake
affirmative statenents which will aid and informthe Court.
Quite naturally, the conplete absence of a Rule 9(c)(2) Statenent
fails to serve this purpose. This alone would be grounds for a

grant of summary judgnent. See Dusanenko v. Ml oney, 726 F.2d 82,

84 (2d Cr. 1984)(no filing in conpliance with |ocal rule; grant

of sunmmary judgnent); Wiler v. United States, 725 F.2d 156, 158

(2d Gr. 1983)(affirmng grant of summary judgnment); N.S. v.

Stratford Bd. O Educ., 97 F. Supp.2d 224 (D.Conn. 2000) (granting

summary judgnent); Booze v. Shawmut Bank, Connecticut, 62

F. Supp. 2d 593 (D. Conn. 1999) (granting sumrary judgnent); Trzasko



v. St. Jacques, 39 F.Supp.2d 177 (D. Conn. 1999)(granting summary

judgnent); Kusnitz v. Yale University School of Medicine, 3:96-

CV- 02434 (EBB) (July 16, 1998)(granting summary judgnent); Corn v.

Protective Life Ins. Co., 1998 W. 51783 (D. Conn. February 4,

1998) (granting summary judgnent); Peterson v. Saraceni, 1997 W

409527 (D.Conn. July 16, 1997)(granting summary judgnent);

Scianna v. MGQuire, et al., 1996 W. 684400 (D. Conn. March 21,

1996) (granting summary judgnent); Burrell v. Lucas, 1992 W

336763 (D. Conn. Cct. 14, 1992)(summary judgnent granted) Soto v.
Meachum 1991 W 218481 (D. Conn. August 28, 1991)(granting
summary judgnent). Plaintiffs have conpletely failed to conply
with this Rule, in that no Rule 9(c)(2) Statenent was filed by
them However, in the interests of judicial fairness, the Court
will briefly consider the issues in this case and deci de the case
on the nmerits. However, all facts set forth in Defendants’
conplying Rule 9(c)(1) Statenents will be deened admtted by
Plaintiff for purposes of this Mtion.

Nati onwi de is engaged in the sale and servicing of various
i nsurance products throughout this country, including
Connecticut. It distributes its products directly to the public
t hrough bot h enpl oyee agents and i ndependent contractor agents.
In contrast to Nationw de’s enpl oyee agents, Nationw de’s
i ndependent contractor agents operate individually, separately

from one another as individual or corporate insurance agencies.



Comrencing in 1982 and at all relevant tines thereafter,
McMahon was an i ndependent contractor agent for Nationw de
pursuant to a series of standard form Agent’ s Agreenents.

Consi stent with the Agent’s Agreenents, MMahon had, inter alios,
“the right to exercise independent judgnent as to tine, place,
and manner of soliciting insurance, servicing policyholders, and
ot herwi se carrying out the provisions of this Agreenent”; was
obligated “to pay all expenses in connection with [his]

Nat i onwi de | nsurance agency”; and was “solely responsible for
paying all federal, state and | ocal estinmated i ncome and self-
enpl oynent taxes as well as the tinely and correct reporting and
payi ng of all taxes”.

McMahon was solely responsible for the hiring and worki ng
conditions of his staff, without input, interference, or approval
from Nati onw de. He personally chose which individuals he woul d
hire and personally explained to themthe requirenents for the
position and the work they were to perform MMhon personally
hired Plaintiff in Septenber of 1996 and did not consult with
Nat i onwi de i n maki ng that deci sion.

McMahon granted | eaves of absence to his enpl oyees,
personal ly paid the salaries of his enployees, personally paid
their overtinme wages, personally withheld all payroll taxes,
provi ded his enployees with W2 fornms listing hinself or his

agency as the enployer, required weekly tinmesheets, controlled



the work schedul e of his enpl oyees and provided his enpl oyees
with his own Agency’s enployee manual to follow. H s enpl oyees
were never given the Nationw de enpl oyee manual

Furt her, McMahon personally granted all raises to his
enpl oyees, told themwhere to sit in the office, nonitored and
deci ded how many sick, vacation and personal days his enpl oyees
were to receive on an annual basis, and had unfettered discretion
in the termnation of an enpl oyee’s enpl oynent.

At or near the tinme of her hire, Plaintiff filled out tax
forms for state and federal authorities listing the McMahon
Agency as her enployer. Consistent with these forns, Plaintiff’s
1999, 1998, 1997 and 1996 W2 Wage and Tax Statenents filed with
her inconme tax returns listed the McMahon Agency as her enpl oyer
and were devoid of any reference to Nati onw de.

Plaintiff’s salary was paid by checks issued by the “Edward
McMahon | nsurance” and were witten by McMahon. Nationw de never
paid Plaintiff for any of the work she did for the McMahon
Agency. Further, Plaintiff’s pay stubs state that the MMhon
Agency wi thhel d her social security taxes and her federal and
state incone taxes. Finally, Nationw de provided no benefits of
any kind to Plaintiff; rather, they were given to her by MMhon.

Defendant Mles is a sales growh manager for Nati onw de and
was the internediary to provide assistance in the agent-principal

rel ati onshi p between Nati onwi de and t he McMahon Agency. On March



30, 1999, Plaintiff requested a neeting with Mles to discuss
conduct by McMahon which she all eged was inproper. Responding to
this request Mles net the next day with Plaintiff and Mxi ne
Moody, another McMahon enpl oyee. During that neeting, Plaintiff
and Moody al l eged that McMahon had engaged in inproper insurance
busi ness practices and al so alleged that they were being

subj ected to “sexual harassnent” at the McMahon Agency. The

al | eged harassnent was due to McMahon's use of his personal
conputer to go on line to sexually suggestive chat roons.

M| es suggested to McMahon that he nove his personal
conputer into his own office, which McMahon conplied wth,
al t hough he was under no obligation to do so.

On April 9, 1999, Plaintiff left her enploy wth the McMahon
Agency. Upon endi ng her enploynent, Plaintiff received all suns
owed to her for her unused personal and vacation time. The
paynment was issued on a McMahon Agency check and was signed by
McMahon.

Shortly thereafter, Plaintiff applied for unenpl oynent
benefits. In her application she |listed the McMahon Agency, not
Nat i onwi de, as her enpl oyer.

Plaintiff next filed a conplaint affidavit agai nst McMahon
and Nationwi de with the CHRO on May 5, 1999, advising further
that she w shed her conplaint to be sinmultaneously filed with the

EECC. Plaintiff never named Mles in either conplaint. She



received right to sue letters as to McMahon and Nati onw de.

LEGAL ANALYSI S

The Standard of Revi ew

In a notion for summary judgnent the burden is on the noving
party to establish that there are no genuine issues of naterial
fact in dispute and that it is entitled to judgnent as a matter

of law. Fed. R Cv. P. 56(c). See also Anderson v. Liberty

Lobby, 477 U. S. 242, 256 (1986)(plaintiff nust present
affirmati ve evidence in order to defeat a properly supported
nmotion for summary judgnent).

| f the nonnoving party has failed to make a sufficient
showi ng on an essential elenent of his case with respect to which
he has the burden of proof at trial, then summary judgnent is

appropriate. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

"I'n such a situation, there can be ‘no genuine issue as to any
material fact,” since a conplete failure of proof concerning an
essential elenment of the nonnoving party’'s case necessarily
renders all other facts immterial." Id. at 322-23. Accord,

Goenaga v. March of Dines Birth Defects Foundation, 51 F.3d 14,

18 (2d. Cr. 1995)(nmovant’s burden satisfied if it can point to
an absence of evidence to support an essential el enment of
nonnovi ng party’s clainj.

The court is mandated to "resolve all anbiguities and draw

all inferences in favor of the nonnoving party. . . ." Aldrich



v. Randol ph Cent. Sch. Dist., 963 F.2d. 520, 523 (2d Gr.), cert.

denied, 506 U S. 965 (1992). "Only when reasonable m nds could
not differ as to the inport of the evidence is sunmary judgnment

proper." Bryant v. Mffucci, 923 F.2d 979, 982 (2d Gr.), cert.

denied, 502 U S. 849 (1991). |If the nonnoving party submts
evidence which is "nerely colorable”, or is not "significantly
probative," summary judgnent may be granted. Anderson, 477 U.S.
at 249-50.

"[ T] he mere existence of sone alleged factual dispute
between the parties will not defeat an otherw se properly
supported notion for summary judgnent; the requirenent is that
there be no genuine issue of material fact. As to materiality,
the substantive law w il identify which facts are material. Only
di sputes over facts that m ght affect the outconme of the suit
under the governing law will properly preclude the entry of
summary judgnent. Factual disputes that are irrelevant or
unnecessary will not be counted." 1d. at 247-48 (enphasis in
original).

"I ndeed the salutary purposes of summary judgnent --
avoi di ng protracted, expensive, and harassing trials -- apply no
less to discrimnation cases. . .", such as is the present

Complaint. Meiri v. Dacon, 759 F.2d 989, 998 (2d Cr.), cert.

denied, 474 U. S. 829 (1985). Accord, MlLee v. Chrysler Corp., 38

F.3d 67, 68 (2d G r. 1997)(summary judgnment avail able for



di sm ssal of discrimnation clains in cases |acking genuine
i ssues of material fact).

1. The Standard As Applied

A. Nati onwide As Plaintiffs' Enpl oyer

The Conpl ai nt contains clainms against Nationw de for alleged
violations of Title VII and the Connecticut Fair Enpl oynment
Practices Act (“CFEPA’). However, each of the anti-discrimnation
acts provides only for the liability of an "enployer". See 42
U S C 8§ 2000e-2(a)(1).(Title VI1)(“It shall be an unl awf ul
enpl oynent practice for an enployer . . .); Conn. Gen. Stat.

(equal pay) ("No enpl oyer having enpl oyees subject to any

provision of this statute shall discrimnate . . . ."); 42 U S.C

8 2000e-2a (Title VI1)("It shall be an unlawful enpl oynent

practice for an enployer. . . ."); Conn. Gen. Stat. § 46a-

60(a) (1) (discrimnatory enploynment practices)("lIt shall be a

discrimnatory practice in violation of this section for an

enployer . . . ."). Title VII defines “enpl oyee” as "“an

i ndi vi dual enpl oyed by an enployer.” 42 U S.C. § 2000e(f).

CFEPA' s definition is identical. See Conn.Gen.Stat. 8§ 46a-51(9).
In defining an “enpl oyee”, the nost recent test enunciated

by the Second GCircuit Court of Appeals nmay be found in Pietras v.

Board of Fire Comm ssioners of Farmngville, 180 F.3d 468 (2d

Cr. 1999). In Pietras, the question was whether a probationary

firefighter was an "enpl oyee" for purposes of Title VII. The



Pietras Court cited Nationwide Mut. Ins. Co. v. Darden, 503 U S

313, 322-33 (1992), for the commbn sense proposition that
"Congress had in mnd ‘the conventional master-servant

rel ati onshi p as understood by common-| aw agency doctrine’." 1/
Wthin that framework, the Second Circuit has stated that the
guestion of whether soneone is an enpl oyee for purposes of Title
VIl usually turns on whether he or she has received "direct or
indirect remuneration fromthe alleged enployer.”™ Pietras, 180

F.3d at 473, citing O Connor v. Davis, 126 F.3d 112, 116 (2d Cr

1997), cert. denied 522 U S. 1114 (1998). The Pietras Court held
that "indirect renuneration" neant "significant benefits" such as
"disability pension, survivors benefits, group life insurance,

and schol arshi ps for dependents upon death."” 1d. at 473, citing

to Haavistola v. Comunity Fire Co., 6 F.3d 211, 221-22 (4th G

1993) (plaintiff volunteer firefighter enpl oyee of the fire
conpany because she received significant indirect remuneration
fromconpany). It cannot be clained that Plaintiff received any
direct remuneration from Nationw de and it is clear that
Plaintiff did not receive any such indirect benefits from
Nati onw de, as required by Pietras.

The O Connor Court discussed the principles of the conmon-

| aw of agency as set forth in Nationwi de. The court determ ned

Y Pietras was found to be enpl oyed by the Board, as she received
nunerous firefighters benefits fromthe Board, as mandated by state | aw

10



that only when an individual was "hired" by a corporation was he
or she an enpl oyee of that corporation. |Id. at 115. The

O Connor Court also held that conpensation "is an essentia
condition to the enpl oyee-enpl oyer relationship.” 1d. at 116,

citing Gaves v. Wnen’s Prof’| Rodeo Association, 907 F.2d 71

73 (8th Gr. 1990). Accordingly, it was determ ned that the
def endant at issue was not an enpl oyer because, as a work study
student, the plaintiff received no salary or other wages, and no
enpl oyee benefits such as health insurance or vacation or sick
pay, nor was she prom sed any conpensati on

This "essential" condition of remuneration has been
recogni zed by the lower Courts of this Crcuit as well. In Tadro
v. Coleman, 717 F.Supp. 996 (S.D.N Y. 1989), aff’d 498 F.2d 10
(2d. Cr.), cert. denied, 489 U. S. 869 (1990), the Court found
that Cornell Medical College was not the enployer of a vol unteer
on its faculty inasnmuch as the plaintiff did not receive any
sal ary, health benefits or retirement benefits, and al so had no
hours assigned himby the hospital. The antidiscrimnation
statutes are "only available to enployees . . . seeking redress
for unlawful acts of their enployers.” Tadros, 717. F.Supp. at
1002 (enphasi s added).

Under this remuneration test, it is also patently clear that
Nati onw de was not the enployer of the Plaintiff herein. Al of

the acoutrenments of the enpl oyer-enpl oyee rel ationship were

11



between Plaintiff and McMahon. Nationw de did not pay any of
Plaintiff’s salary, offered no health or retirenent benefits,
gave no sick or vacation tinme, gave no disability or survivor’s
benefits and did not control the hours worked by Plaintiff. All
of the remuneration received by Plaintiff came from McMahon, not
Nat i onw de.

The four-factor test set down in Omens v. Anerican National

Red Cross, 673 F. Supp. 1156 (D. Conn. 1987) is further support for
Nationwi de’s position. In Omens, the plaintiff brought an action
for wongful discharge and breach of contract against the | ocal
chapter of the Red Cross and its national parent, American
National Red Cross ("ANRC'). Owens asserted that ANRC, al ong
with the local chapter, was liable to her because ANRC was her
enpl oyer for purposes of her wongful discharge. The court
applied a four-factor test originally devel oped by the National
Labor Rel ations Board ("NLRB") and endorsed by the Suprene Court

in Radio & Tel evi si on Broadcast Technicians Local Union 1264 v.

Br oadcast Service of Mbile, Inc., 380 U S 255, 256 (1965) (per

curianm) in order to determ ne whether two or nore apparent
entities are actually a single entity inits relationship to
enpl oyees. The Owens Court noted that this test had been

utilized in a Title VI| case, Baker v. Stuart Broadcasting

Conpany, 560 F.2d 389, 392 (8th Gr. 1977). The court also noted

a recent Title VII case which was virtually identical to the one

12



before it in which the court, applying the four-factor test,
determ ned that the ANRC was not the enployer of the plaintiff
therein and dism ssed the ANRC as a defendant.

The four factors are:

1) functional interrelation of operations;

2) centralized control of |abor rel ations;

3) commopn nmanagenent; and

4) conmmon ownership or financial control

An application of these factors clearly favors Nationw de.
First, there was no functional interrelation of operations.
Pursuant to the Agents Agreenent, MMahon was an i ndependent
contractor, acting solely within his own discretion. Nationw de
had not hi ng what soever to do with the day-to-day operations of
this i ndependent entity.

The second factor -- centralized control of |abor relations
-- is not truly applicable to this case. Suffice it to reiterate
that the day-to-day enpl oynent assignnents, benefits, and al
ot her indicia of enploynent were between McMahon and his
enpl oyees. Nationwi de did not hire, supervise, train or
di scharge McMahon’ s enpl oyees. This factor, then, favors
Nat i onwi de.

The third factor is wholly inapplicable to this case, as
there was no comon nanagenent anong Nationw de, Ml es and

McMahon. As profusely noted in the Statement of Facts, MMhon

13



as an i ndependent contractor had conplete discretion as to the
managenent of his agency, with no input from Nati onw de.

The fourth factor clearly favors Nationw de. As just noted,
McMahon’ s unfettered discretion in the running of his agency, as
an i ndependent contractor, is the antithesis of comon ownership
or financial control.

In toto, then, Nationw de was not the enployer of Plaintiff
and summary judgnent is GRANTED as to Counts Two, Four and Five.

B. Title VII and CFEPA d ai ne Agai nst Steven M| es

Plaintiff has brought the identical clains under CFEPA
against M| es as she has agai nst Nati onw de. Her allegations are
to no avail.

The Second Circuit has squarely held that Title VII does not

create individual liability for supervisors. Tonka v. Seiler

Corp., 66 F.3d 1295 (2d Cir. 1995), abrogated on other grounds,

Burlington Industries, Inc. v. Ellerth, 524 U S. 742 (1998).

Noting that Title VII applies only to enployers who have fifteen
or nore enpl oyees, the Second Circuit found it “inconceivable”
that a Congress concerned with protecting small enployers from
its reach would sinultaneously allowcivil liability for

i ndi vi dual enpl oyees. Tonka, 66 F.3d at 1314. Well-settled |aw,
then, warrants the entry of summary judgnent in favor of M| es on
Counts Two and Four.

The Court is aware that there is split of authority on the

14



guestion of individual liability under CFEPA and that no
Connecticut Appellate Court has determ ned the issue. However,
after analysis of the cases cited by the parties on each side of
the issue, this Court finds the nore persuasive reasoning to be
found in those cases finding no individual liability under
Subsections (1) and (7). Although Subsections 46a-60(a)(1) and
(7) make it unlawful for "an enployer, by hinself or his agent”
to discharge or discrimnate against an individual in the terns,
condition or privileges of enploynent, Subsection (5) alters this
prohi bition and states that "no person” nay aid or abet
discrimnation. "This distinction in the choice of |anguage is
significant. It is a basic rule of statutory construction that
when the | egislature had an opportunity to include a class of
entities in its prohibition against certain acts, but did not do
so, the legislature intended, by om ssion, not to include such

class." Wasik v. Stevens Lincoln-Mrcury, 2000 W. 306048 at * 6

(D. Conn. 2000) (DJS)(no individual liability under any subsection

referring to "enployer"), cited in Mner v. Town of Cheshire et

al., 2000 U S. Dist. LEXIS at * 57 (D. Conn. 2000) (SRU) (san®).

Accord Cox v. Namoun, et al., 1996 U S. Dist. LEXIS 22586

(D. Conn. 1996) (AVC) (sane).
Accordi ngly, summary judgnment is GRANTED to M|l es on Count
Fi ve.

C. Aiding and Abetting Under CFEPA 8§ 46-60(a)(5)

15



Subsection 60(a)(5) provides that it is a violation of CFEPA
for anyone “whether an enployer or not” to “aid, abet, incite,
conpel or coerce the doing of any act declared to be a
di scrimnatory enpl oynent practice or to attenpt to do so.”
Plaintiff points to no genuine issue of material fact as to this
Count. “By its |anguage, this provision contenplates liability
for a party who in sonme way hel ps or conpels another to act in a

di scrimnatory manner.” Wasik, 1998 WL 289145 at * 7. See

Bogdahn v. Hamilton Standard Space Systens, Int’'l, 46 Conn. Supp.

153, 159 (Conn. Super 1999) (recogni zing as a cogni zabl e claimfor
ai ding and abetting, conduct whereby an enpl oyer and ot her
enpl oyees’ actions “ratified, endorsed, and perpetrated another
enpl oyee’ s harassing conduct). Under the authority of Bogdahn, it
i s beyond cavil that Nationw de did nothing to ratify, endorse or
perpetrate McMahon’'s all eged harassing conduct. To the contrary,
M| es asked McMahon to nove his personal conputer into his own
of fice, a request McMahon conplied with. This is the antithesis
of aiding and abetting a discrimnatory act.

“Failure to act has not been held to be a basis for aider

and abettor liability absent a duty to act.” Rota v. Col onial

Real t y/ USA Corp., 1996 WL 434228 at *9( Conn. Super. 1996)

(securities fraud). Nationwi de had no duty to involve itself in
the actions of an independent contractor. See Agent’s Agreenent.

Even if it did, it did so through the person of MIles, who

16



affirmatively responded to Plaintiff’'s allegations.
Accordi ngly, summary judgnment nust be granted as to Count

Si X.

D. Exhaustion of Adninistrative Renedi es Agai nst Steven

Mles

Both Title VII and CFEPA require exhaustion of
adm ni strative renedi es against the parties nanmed in the
conplaint. To fail to do so is fatal under both statutes.
Plaintiff never naned M|l es as a respondent in either petition
and, quite naturally, never received a right to sue letter as to
him Accordingly, Mles is not a proper party under either the
Title VII or CFEPA Counts for this reason al so.

E. Intentional Infliction of Enotional Distress

Plaintiff fails to set forth a claimfor the intentiona
infliction of enotional distress. 1In order to establish such a
cause of action, a plaintiff nmust denonstrate: (1) that the
defendant intended to inflict enotional distress, or that he knew
or should have known that enotional distress was the likely
result of his conduct; (2) that the conduct was extrenme and
outrageous; (3) that the defendant’s conduct was the cause of the
plaintiff's distress; and (4) that the enotional distress

sustained by the plaintiff was severe. Peyton v. Ellis, 200

17



Conn. 243, 253 (1986).

The standard in Connecticut to denonstrate extrene and
out rageous conduct is stringent. The Connecticut Suprene Court
has defined the term"extrene and outrageous conduct": "The rule
whi ch seens to have enmerged is that there is liability for
conduct exceeding all bounds usually tolerated by a decent
society, of a nature which is especially calculated to cause, and
does cause, nental distress of a very serious kind." Peyton, 200
Conn. at 254 n.5, quoting Prosser and Keeton, Torts (5th ed.
1984) §12, p. 60.

Whet her a defendant’s conduct can be considered extrene and
outrageous is a matter of law for the Court in the first

instance. Kintner v. N dec-Torin Corp., 662 F.Supp. 112, 114

(D. Conn. 1987). Mere conclusory allegations are insufficient to

support a cause of action for this tort. Huff v. Wst Haven

Board of Education, 10 F. Supp.2d 117, 122 (D. Conn. 1998).

Plaintiff has conpletely failed to denonstrate that
Def endants’ treatnment of her was "extreme" or "outrageous", in
any manner. Nor could she, as she had no dealings with
Nationwi de nor Mles in this context. Sumrary judgnment is,
accordingly, granted on this Cause of Action.

F. Negligent Infliction of Enptional D stress

Finally, the claimof negligent infliction of enotional

distress fails, also. To support a claimfor negligent

18



infliction of enotional distress, Plaintiff had the "burden of
pl eadi ng and establishing that ‘the [D] efendant[s] shoul d have
realized that [their] conduct involved an unreasonable risk of
causi ng enotional distress and that distress, if it were caused,

mght result inillness or bodily harm’'" Mrris v. Hartford

Courant, Co., 200 Conn. 676, 683 (1986)(citation and enphasis
omtted). Wen the alleged infliction occurs in the workpl ace
Connecti cut i1inposes additional requirenents . “[N]egligent
infliction of enotional distress in the enploynent context arises
only where it is ‘based upon unreasonabl e conduct of the
defendant in the termnation process.’ The nere term nation of
enpl oynent, even where it is wongful, is therefore not, by
itself, enough to sustain a claimfor negligent infliction of
enotional distress. ‘The nere act of firing an enpl oyee, even if
wrongful ly notivated, does not transgress the bounds of socially

tol erabl e behavior.’” Parsons v. United Technol ogies Corp., 243

Conn. 66, 88-89 (1997), citing Murris v. Hartford Courant Co.,

200 Conn. 676, 682 (1986) and Mandani v. Kendell Ford, Inc., 312

Or. 198, 204 (1991).

In the present case, Plaintiff was not even term nated by
either of the Defendants, but voluntarily left her enpl oynent
with the McMahon Agency. Accordingly, she conpletely fails to
set forth any genuine issues of material fact as to this tort.

Even if Plaintiff successfully alleged that she was forced to
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| eave the enploy due to McMahon’ s conduct, she would still fai
to set forth a cause of action against Nationwi de and M| es, as
t hey had nothing to do with her ceasing enploynent with the
McMahon Agency.

The Court disagrees that this law is outdated. The few
Superior Courts which have held that this cause of action exists
outside of the termnation context are sinply failing to foll ow
the I aw of the Suprene Court of Connecticut. This Court will not
follow suit. Like Plaintiff's claimfor the intentional
infliction of enotional distress, this claimis without nerit due
to Plaintiff's failure to allege any material facts in support of
this tort. Accordingly, summary judgnent is granted on this
Cause of Action.

CONCLUSI ON

| nasnmuch as Plaintiff has failed to set forth any genui ne
i ssues of material fact on which she woul d bear the burden at
trial, Defendants’ Motion for Sunmary Judgnment [Doc. No. 54] is

GRANTED. The Clerk is directed to close this case.

SO ORDERED

ELLEN BREE BURNS

SENI OR UNI TED STATES DI STRI CT JUDGE
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Dat ed at New Haven, Connecticut this _ day of Septenber, 2001.
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